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CHIEF, POLICY OFFICE, DISA

DEPUTY DIRECTOR (ACQUISITION), DLA

DEPUTY DIRECTOR (ACQUISITION AND LOGISTICS), DMA

DIRECTOR, ACQUISITION MANAGEMENT, DNA

CHIEF, RESEARCH AND TECHNOLOGY, NSA

DIRECTOR, OFFICE OF ECONOMIC ADJUSTMENT, OUSD (A&T)

DIRECTOR, RESEARCH ADMINISTRATION, USUHS

ASSISTANT INSPECTOR GENERAL (POLICY AND OVERSIGHT)

SUBJECT: Defense Grant and Agreement Circular (DGAC) 94-4

This is the fourth DGAC under the interim-guidance, DoD
Grant and Agreement Regulations (DoDGARs) that were issued in
February, 1994. It transmits the DoDGARs Part 23, the final rule
concerning military recruiting on university campuses.

The rule implements section 558 of the National Defense
Authorization Act for Fiscal Year 1995 [Public Law 103-337
(1994)], as that section applies to grants. The final rule was
effective immediately upon publication in the Federal Register on
Friday, March 8, 1996.

Please forward this DGAC to offices in your Department or
Agency that award or administer grants or cooperative agreements.
They may remove pages 23-1 through 23-2 from the interim-guidance
DoDGARs, and insert the attached pages 23-1 through 23-4 in lieu
thereof.



Jasper C. Lupo
Director for Research

Attachment



NOTE: Unlike some other parts in this interim-guidance draft of the DoD Grant and Agreement
Regulations, Part 23 is codified in the Code of Federal Regulations and is in full effect.

PART 23-GRANTS AND AGREEMENTS--MILITARY RECRUITING ON CAMPUS
§23.1 Military recruiting on campus.

(a) Purpose. The purpose of this section is to implement
section 558 of the National Defense Authorization Act for Fiscal
Year 1995 (Public Law 103-337), as it specifically affects grants
and cooperative agreements (note that section 558 appears as a
note to 10 U.S.C. 503). This section thereby supplements DoD’s
primary implementation of section 558, in 32 CFR part 216,
“Military Recruiting at Institutions of Higher Education.”

(b) Definitions specific to this section. In this section:

(1) “Directory information” has the following meaning,
given in section 558(c) of Public Law 103-337. It means, with
respect to a student, the student’s name, address, telephone
listing, date and place of birth, level of education, degrees
received, and the most recent previous educational institution
enrolled in by the student.

(2) “Institution of higher education” has the
following meaning, given at 32 CFR 216.3(b). The term:
(i) Means a domestic college, university, or

subelement of a university providing postsecondary school courses
of study, including foreign campuses of such institutions. A
subelement of a university is a discrete (although not
necessarily autonomous) organizational entity that establishes
policy or practices affecting military recruiting and related
actions covered by 32 CFR part 216. For example, a subelement
may be an undergraduate school, a law school, medical school, or
graduate school of arts and sciences.



(ii) Includes junior colleges, community
colleges, and institutions providing courses leading to
undergraduate and post-graduate degrees.

(iii) Does not include entities that operate
exclusively outside the United States, its territories, and
possessions.

(c) Statutory reguirement. No funds available to the

Department of Defense may be provided by grant to any institution
of higher education that either has a policy of denying or that
effectively prevents the Secretary of Defense from obtaining, for
military recruiting purposes, entry to campuses Or access to
students on campuses or access to directory information
pertaining to students.

(d) Policy.

(1) Applicability to subordinate elements of
institutions of higher education. 32 CFR part 216, DoD’s primary
implementation of section 558, establishes procedures by which
the Department of Defense identifies institutions of higher
education that have a policy or practice described in paragraph
(c¢) of this section. In cases where those procedures lead to a
determination that specific subordinate elements of an
institution of higher education have such a policy or practice,
rather than the institution as a whole, 32 CFR part 216 provides
that the prohibition on use of DoD funds applies only to those

subordinate elements.

(2) Applicability to cooperative agreements. As a
matter of DoD policy, the restrictions of section 558, as
implemented by 32 CFR part 216, apply to cooperative agreements,
as well as grants.

(3) Deviations. Grants officers may not deviate from
any provision of this section without obtaining the prior
approval of the Director of Defense Research and Engineering.
Requests for deviations shall be submitted, through appropriate
channels, to: Director for Research, ODDR&E(R), 3080 Defense
Pentagon, Washington, D.C. 20301-3080.

(e} Grants officers’ responsibilities. A grants officer
shall:




(1) Not award any grant or cooperative agreement to an
institution of higher education that has been identified pursuant
to the procedures of 32 CFR part 216. Such institutions are
identified on the Governmentwide “List of Parties Excluded from
Federal Procurement and Nonprocurement Programs,” as being
ineligible to receive awards of DoD funds [note that 32 CFR
25.505(d) requires the grants officer to check the list prior to
determining that a recipient is qualified to receive an award].

(2) Not consent to any subaward of DoD funds to such
an organization, under a grant or cooperative agreement to any
recipient, if such subaward requires the grants officer’s
consent.

(3) Include the clause in paragraph (f) of this
section in each grant or cooperative agreement with an
institution of higher education. Note that this requirement does
not flow down (i.e., recipients are not required to include the

clause in subawards) .

(4) If an institution of higher education refuses to
accept the clause in paragraph (f):

(i) Determine that the institution is not
qualified with respect to the award. The grants officer may
award to an alternative recipient.

(ii) Transmit the name of the institution,
through appropriate channels, to the Director for Accession
Policy, Office of the Assistant Secretary of Defense for Force
Management Policy, OASD(FMP), 4000 Defense Pentagon, Washington,
D.C. 20301-4000. This will allow OASD(FMP) to decide whether to
initiate an evaluation of the institution under 32 CFR part 216,
to determine whether it is an institution that has a policy or
practice described in paragraph (c) of this section.

(£) cl war ments. The following clause is to
be included in grants and cooperative agreements with
institutions of higher education:

“As a condition for receipt of funds available to the Department
of Defense (DoD) under this award, the recipient agrees that it is
not an institution of higher education {(as defined in 32 CFR

part 216) that has a policy of denying, and that it is not an



institution of higher education that effectively prevents, the
Secretary of Defense from obtaining for military recruiting
purposes: (A) entry to campuses or access to students on campuses;
or (B) access to directory information pertaining to students. If
the recipient is determined, using the procedures in 32 CFR

part 216, to be such an institution of higher education during the
period of performance of this agreement, and therefore to be in
breach of this clause, the Government will cease all payments of
DoD funds under this agreement and all other DoD grants and
cooperative agreements to the recipient, and it may suspend or
terminate such grants and agreements unilaterally for material
failure to comply with the terms and conditions of award.”
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Appendix A to Part 25-Certification Regarding Debarment,
Suspension, and Other Responsibility Matters--Primary Covered
Transactions

Instructions for Certification

1. By signing and submitting this proposal, the prospective
primary participant is providing the certification set out below.
2. The inability of a person to provide the certification

required below will not necessarily result in denial of participation
in this covered transaction. The prospective participant shall submit
an explanation of why it cannot provide the certification set out
below. The certification or explanat.on will be considered in
connection with the department or agency’s determination whether to
enter into this transaction. However, failure of the prospective
primary participant to furnish a certification or an explanation shall
disqualify such person from participation in this transaction.

3. The certification in this clause is a material
representation of fact upon which reliance was placed when the
department or agency determined tc enter into this transaction. If it
is later determined that the prospective primary participant knowingly
rendered an erroneous certification, in addition to other remedies
available to the Federal Govermment, the department or agency may
terminate this transaction for cause or default.

4. The prospective primary participant shall provide immediate
written notice to the department or agency to which this proposal is
submitted if at any time the prospective primary participant learns
that its certification was erroneous when submitted or has become
erroneous by reason of changed circumstances.

5. The terms covered transaction, debarred, suspended,
ineligible, lower tier covered transaction, participant, person,
primary covered transaction, principal, proposal, and voluntarily
excluded, as used in this clause, have the meanings set out in the
Definitions and Coverage sections of the rules implementing Executive
Order 12549. You may contact the department or agency to which this
proposal is being submitted for assistance in obtaining a copy of
those regulations.

6. The prospective primary participant agrees by submitting
this proposal that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered
transaction with a person who is proposed for debarment under
48 CFR part 9, subpart 9.4, debarred, suspended, declared ineligible,
or voluntarily excluded from participation in this covered
transaction, unless authorized by the department or agency entering
into this transaction.

7. The prospective primary participant further agrees by
submitting this proposal that it will include the clause titled
“Certification Regarding Debarment, Suspension, Ineligibility and



Voluntary Exclusion--Lower Tier Covered Transaction,” provided by the
department or agency entering into this covered transaction, without
modification, in all lower tier covered transactions and in all
solicitations for lower tier covered transactions.

8. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that it is not proposed for debarment under 48 CFR part 9,
subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded
from the covered transaction, unless it knows that the certification
is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each
participant may, but is not required to, check the List of Parties
Excluded from Federal Procurement and Nonprocurement Programs.

9. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render in
good faith the certification required by this clause. The knowledge
and information of a participant is not required to exceed that which
is normally possessed by a prudent person in the ordinary course of
business dealings.

10. Except for transactions authorized under paragraph 6 of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a person
who is proposed for debarment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, i— addition to other remedies
available to the Federal Government, the department or agency may
terminate this transaction for cause or default.

Certification Regarding Debarment, Suspension, and Other
Responsibility Matters--Primary Covered Transactions

(1) The prospective primary participant certifies to the best of
its knowledge and belief, that it and its principals:
(a) Are not presently debarred, suspended, proposed for

debarment, declared ineligible, or voluntarily excluded by any Federal
department or agency;

(b) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered against
them for commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (Federal,
State or local) transaction or contract under a public transaction;
violation of Federal or State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally
or civilly charged by a governmental entity (Federal, State or local)
with commission of any of the offenses enumerated in paragraph (1) (b)
of this certification; and

(d) Have not within a three-year period preceding this



application/proposal had one or more public transactions (Federal,
State or local) terminated for cause or default.

(2) Where the prospective primary participant is unable to
certify to any of the statcments in this certification, such
prospective participant shall attach an explanation to this proposal.



Appendix B to Part 25-Certification Regarding Debarment,
Suspension, Ineligibility, and Voluntary Exclusion--Lower Tier
Covered Transactions

Instructions for Certification

1. By signing and submitting this proposal, the prospective
lower tier participant is providing the certification set out below.
2. The certification in this clause is a material

representation of fact upon which reliance was placed when this
transaction was entered into. If it is later determined that the
prospective lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal
Government, the department or agency with which this transaction
originated may pursue available remedies, including suspension and/or
debarment.

3. The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant learns
that its certification was erroneous when submitted or has become
erroneous by reason of changed circumstances.

4. The terms covered transaction, debarred, suspended,
ineligible, lower tier covered transaction, participant, person,
primary covered transaction, principal, proposal, and voluntarily
excluded, as used in this clause, have the meaning set out in the
Definitions and Coverage sections of rules implementing Executive
Order 12549. You may contact the person to which this proposal is
submitted for assistance in obtaining a copy of those regulations.

5. The prospective lower tier participant agrees by submitting
this proposal that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered
transaction with a person who is proposed for debarment under
48 CFR part 9, subpart 9.4, debarred, suspended, declared ineligible,
or voluntarily excluded from participation in this covered
transaction, unless authorized by the department or agency with which
this transaction originated.

6. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
vCertification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion--Lower Tier Covered Transaction,” without
modification, in all lower tier covered transactions and in all
solicitations for lower tier covered transactions.

7. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that it is not proposed for debarment under 48 CFR part 9,
subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded
from covered transactions, unless it knows that the certification is
erroneous. A participant may decide the method and frequency by which



it determines the eligibility of its principals. Each participant
may, but is not required to, check the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs.

8. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render in
good faith the certification required by this clause. The knowledge
and information of a participant is not required to exceed that which
is normally possessed by a prudent person in the ordinary course of
business dealings.

9. Except for transactions authorized under paragraph 5 of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a person
who is proposed for debarment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies
available to the Federal Government, the department or agency with
which this transaction originated may pursue available remedies,
including suspension and/or debarment.

Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion--Lower Tier Covered Transactions

(1) The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principals is
presently debarred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

(2) Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this proposal.



Appendix C to Part 25-Certification Regarding Drug-Free Workplace
; Requirements

Instructions for Certification

1. By signing and/or submitting this application or grant
agreement, the grantee is providing the certification set out below.
2. The certification set out below is a material representation

of fact upon which reliance is placed when the agency awards the
grant. If it is later determined that the grantee knowingly rendered
a false certification, or otherwise violates the requirements of the
Drug-Free Workplace Act, the agency, in addition to any other remedies
available to the Federal Government, may take action authorized under
the Drug-Free Workplace Act.

3. For grantees other than individuals, Alternate I applies.

4. For grantees who are individuals, Alternate II applies.

5. Workplaces under grants, for grantees other than
individuals, need not be identified on the certification. If known,

they may be identified in the grant application. If the grantee does
not identify the workplaces at the time of application, or upon award,
if there is no application, the grantee must keep the identity of the
workplace(s) on file in its office and make the information available
for Federal inspection. Failure to identify all known workplaces
constitutes a violation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include the actual address of
buildings (or parts of buildings) or other sites where work under the
grant takes place. Categorical descriptions may be used (e.g., all
vehicles of a mass transit authority or State highway department while
in operation, State employees in each local unemployment office,
performers in concert halls or radio studios).

7. If the workplace identified to the agency changes during the
performance of the grant, the grantee shall inform the agency of the
change(s), if it previously identified the workplaces in question (see
paragraph five).

8. Definitions of terms in the Nonprocurement Suspension and
Debarment common rule and Drug-Free Workplace common rule apply to
this certification. Grantees’ attention is called, in particular, to
the following definitions from these rules:

Controlled substance means a controlled substance in schedules I
through V of the Controlled Substances Act (21 U.S.C. 812), and as
further defined by regulation (21 CFR 1308.11 through 1308.15);

Conviction means a finding of guilt (including a plea of nolo
contendere) or imposition of sentence, or both, by any judicial body
charged with the responsibility to determine violations of the Federal
or State criminal drug statutes;

Criminal drug statute means a Federal or non-Federal criminal
statute involving the manufacture, distribution, dispensing, use, or



possession of any contrclled substance;

Employee means the employee of a grantee directly engaged in the
performance of work under a grant, including: (i) All “direct charge”
employees; (ii) all “indirect charge” employees unless their
impact or involvement is insignificant to the performance of the
grant; and, (iii) temporary personnel and consultants who are directly
engaged in the performance of work under the grant and who are on the
grantee’s payroll. This definition does not include workers not on
the payroll of the grantee (e.g., volunteers, even if used to meet a
matching requirement; consultants or independent contractors not on
the grantee’s payroll; or employees of subrecipients or subcontractors

in covered workplaces) ;
Certification Regarding Drug-Free Workplace Requirements
Alternate I. (Grantees Other Than Individuals)

A. The grantee certifies that it will or will continue to provide a

drug?free workplace by:

(a) Publishing a statement notifying employees that the unlawful
manufacture, distribution, dispensing, possession, or use of a
controlled substance is prohibited in the grantee’s workplace and
specifying the actions that will be taken against employees for
violation of such prohibition:

(b) Establishing an ongoing drug-free awareness program to
inform employees about--
(1) The dangers of drug abuse in the workplace;
(2) The grantee’s policy of maintaining a drug-free
workplace;
(3) Any available drug counseling, rehabilitation, and
employee assistance programs; and
(4) The penalties that may be imposed upon employees for
drug abuse violations occurring in the workplace;
(c) Making it a requirement that each employee to be engaged in

the performance of the grant be given a copy of the statement required
by paragraph (a);

(d) Notifying the employee in the statement required by
paragraph (a) that, as a condition of employment under the grant, the
employee will--

(1) Abide by the terms of the statement; and

(2) Notify the employer in writing of his or her
conviction for a violation of a criminal drug statute occurring in the
workplace no later than five calendar days after such conviction;

(e) Notifying the agency in writing, within ten calendar days
after receiving notice under paragraph (d) (2) from an employee or
otherwise receiving actual notice of such conviction. Employers of
convicted employees must provide notice, including position title, to
every grant officer or other designee on whose grant activity the
convicted employee was working, unless the Federal agency has



designated a central point for the receipt of such notices. Notice
shall include the identification number(s) of each affected grant;

(£) Taking one of the following actions, within 30 calendar days
of receiving notice under paragraph (d) (2), with respect to any
employee who is so convicted--

(1) Taking appropriate personnel action against such
employee, up to and including termination, consistent with the
requirements of the Rehabilitation Act of 1973, as amended; or

(2) Requiring such employee to participate satisfactorily
in a drug abuse assistance or rehabilitation program approved for such
purposes by a Federal, State, or local health, law enforcement, or

other appropriate agency;

(g) Making a good faith effort to continue to maintain a
drug-free workplace through implementation of paragraphs (a), (b),
(¢}, (d), (e) and (f).

B. The grantee may insert in the space provided below the site(s)
for the performance of work done in connection with the specific

grant :
Place of Performance (Street address, city, county, state, zip code)

Check ¥ if there are workplaces on file that are not identified here.

Alternate II. (Grantees Who Are Individuals)

(a) The grantee certifies that, as a condition of the grant, he
or she will not engage in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled substance in conducting
any activity with the grant;

(b) If convicted of a criminal drug offense resulting from a
violation occurring during the conduct of any grant activity, he or
she will report the conviction, in writing, within 10 calendar days of
the conviction, to every grant officer or other designee, unless the
Federal agency designates a central point for the receipt of such
notices. When notice is made to such a central point, it shall
include the identification number(s) of each affected grant.



